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William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554 /'.

RE: CC Docket Nos. 94-54, 94-102, ~5-11Y
ET Docket No. 93-62
PR Docket Nos. 93-144, 89-552

EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1.1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to David Siddall, Legal Advisor to Commissioner Ness on October I, 1996. The
presentation summarized AMTA's recommendations regarding a refmement of the "covered
SMR provider" definition included in CC Docket Nos, 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
fmal rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVEReD SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementatiun authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real time two way
interconnected voice service using a mobile telephone switching facility. that is
interconnected with the public switched network.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted with the publie switehed network, and Incumbent Wide Area SMR
Licensees.
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Washingt¢n, n.c. 20036

Robe~t S. Fooaaner
Senior Vice President ­

Government: AffaiI's
800 ConnGct~cut AV8., N.W" Suite 1001
Washington, D.C. 20006
(20J}296-Blll

Dated: March 1, 1996
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Teeon Corr~.t Inc.
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In re6pons~ to the federal Comll".unications Comrn~..r;sion' s (the

·Commission") recen~ req~est for short, concise joint pleadings

reflecting con.ensue poe1tionc among parties, SMR WON, the American

Mobile Telecommunications Association (wAMTA") • and Nextel

Communicat1oJ\f;, Inc. ("Nextel lt ) (collectively, the "CQalitionU
)

respectfully submit these Joint Reply Comments concerning the

licensing of Specialized Mobile kadio (ItSMR") uystel'n& in PRo Docket

No. 93~144.

SMR Won is a trade as.oeiation of small business 800 MHz SMR

incumbents. AMTA is a trade association representing numerou~ SMR

licenBee$ -- both large and small. Nsxtel i~ the Nation'S largest

provider of beth traditional and wide-area SMR s~rvice6. Over the

past nea~ly three ye.rs, eaoh has part1eipated Axtem3ivel)' in rule

malcings implementing the regulatory p~r.lt}' p:,ovi~)iorJi!; cE the

Omnibus Budget Re.eonciliat1on Act of 1993 ("O:eR.~ 93 " j •

OBRA 9) mandl1ted that the Commieeion create a level regulat.ory

playing field among all Commercial Mobile Radio Service (IICMRS")

providers. This has required a eomprehen8i~e restructuring ef S~R

licensi.ng rules, regulations and polieiflls affer;f:ing the op~'!:ation8,

interests and future bU5inesB plan8 of all SMR~ -- l~rge and small,

local and wide-area.

On December 15, 1995, the Commission adopted rules to license

the top 200 SMR channels On a ~conomic Area (nEAk} basis, using

competitive bidding to select among mutually exclusive .pplican~s

coupled with mandatory relocat1on/retuni119 of incumbents to permit
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EA 11censee9 to obtain contiguous, exclusive use spectrum

comparable to other CMRS licensees. . At the same tim~, ths

comnlission adop~ed a Second Further Notice of Proposed Rule Making

(che "FNPRM'" proposing EA lieensing by competitive bidding for the

lower eo SMR channels and 150 fermer G~neral Cate9~ry channels

reclassified prosp.etively for SMR-only use. These proceeding.

have been among the most contentious and fractious in the wireless

communications industry.

The Coalition membe48 have spent hundredll of hour& identifying

intract~ble cnly a few months ago. These Joint Reply Comment.a ar~

the outcome of these effortl$ and are an enormous achie~ment. They

build upon the licensing proposals in the FNPRM to resolve the

transition from site-by-site to U licensing on the lower channell!)

- - taxing into account differencea bet"i'leen t.he us~s and past

licensing of t.hia spectrum and the upper 200 channels. 10

Cotabination with t.he underlying C01'\'::epts of th'~ t·l.l1es alre..dy

adopted for the upper 200 channelS, the Coalition proposal balanceq

the interests of new/ emerging ~id.·area SMR operators with the

needs of existing, traditional sMn operators.

Specifically, the Coalition supports the Commis6ion' s proposal

to license the lower 230 channels on an EA baais uain9 auctions to

reEiolva mutually exc:lustve appl ications. Unlii<":i the top 200

chann~ls, however, the lower l5Q channala are individually

1 icensed, with some on a shared u.e basis. Moreover, the lcwe:c 80

SMR channels are interleaved with other allocations, making the

~1i-
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creation of large blocks of contiguous spectrum impossible. In

addition, as the Commission t.entatively concluded, there. i. no

possibility of relocating incumbents from the lower channels to

other cQmparaDle spectrum. Thus, EA licensing on the lower

channels must enable incumbent operatore to continue serving the

pu~lic on their existing spectrum assignments with reasonable

opportunitie3 for expansion.

Accordingly, I..he Coalition propos•• a pre-auction, channel-by­

channel, EA-by-EA settlement process for the lower 230 channel~.

EA auctions would occur only A1t~ existing incumbent licen~eeB on

the lower 230 channels, inclUding retuneea trom the upper 200

channels, have had an opportunity to ·settle" their channels as

follows; if there is a aingle liceneee on the channel within the

EA. it would apply to the Commiflsion and be a ..arded an EA license.

If there are a8ver~1 licensees on a single channel within the EA,

they would receive a single EA license ter tha: ~hannel under any

a9r~ed-upon businesa ar.angernent, e.g., a partnership, joint

venture, or consortia. Non-settling cnannels in the lower SO would

be auctioned in existing five-cha.nnel blocks; those 1n the 150

channels would be auctioned in thre. SO-channel blocks.

EA settlements are tully conaistent with the commission's

competitive bidding authority in Section 309{j) of the

Communicationa Act of 1934, as amended j directing the Commission to

use threshold eligibility limitations and llegoti~tion to avoid

mutually excluaive applieatlons. Settlements would minimize the

number of ~ blocks requiring auctions. therebJP speeding service to

-iii-
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the public. New entrants would not be foreclosed as they could

participate in the upper 200 channel EA auctions and the lower 230

auctions for non-settling EAs.

All incumbents .hould pe free to participate in EA sec~l.ment.

and to obtain an SA li~en8e either individually or as a .ettlement

For non~eettling EA blocks, the Coalition

aupports a competitive biddiag entrepreneurial set-a.lde for the

lower 80 SMR channels and one of the SO-channel torme~ General

category block•.

The Co.lition believes t.hat tne SA settlement proces.s, if

.dopted, would result in near industry-wide support for !A SMR

licensing on all 430 SMR ohannels, including the general concepts

of the Commis.ion's auction and mandatory relocation dec~$ions in

the First Report and Order in this docket. 'I'he Coalition

respectfully requests t.hat the Commission adopt. its consaneus

propo.«l, as descr10ed in detail herein.

-iv-
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.efo~. t:he
J1g)BRAL CQlG&l2.:Z:CAT'IOK. COMIIISS'ION

waabingtOD. D.C. 30554

In the Matter of

Amendment of Part 90 of the
commis.ion'S Rule. to Faeilitate
Futu.e pevelopment of SMR Systems
in the 800 MHz Frequency Band

Implementation of Sections 3(n)
and JJ~ of the Communications Act

Regulatory 7reatment of Mobile
S'i!rvices

Implementation ot Section 309Cj)
of the Communications Act
CompetitivG Siddins

To l The COftI\!••ion

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
1

PR Dock_t No. 93-144
RM-Sl17, ~~-e030

RM-8029

GN Dockec No. 93-252

Pr Docket No. ~3-253

JOnrt' REPLY COMJImn'I 0.1 SJG WON,
'1"BB umaIcM MOBIL. Tm..COIGIUHICA'rIONS ASSOCIATION

ANI) NWrl'%L COIUCUNICA"l'IORS, INC.
ON THE S.COMO PURTKZa _OTIC. OP PROPOSEn RULB KAXING

I • iNTI.OPUCXIOll

Pursuant to Section 1.415 of the Rules of the F~deral

Communications Commission C"Cornml.if1on1t
) and the Second Further

Notice Of P!:opoeed RUle Making (IlFNPRM") in PR Docket No. 93-144

("the December 15 Ord~r") ,1/ th., Coalition of SMR WON, the

Aroerieal\ Mobile Telecommunicat.1.ons Association (IIAMTA K
) and N~xtel

Communications, Inc, ("Nextel") (eol1ectively the "Coalition")

-------------
1/ Amendment of Part gO of the Commission' 6 Rul.es to

Facilitate Future Development c.f SMR Systems in the 800 MI-!:z
Frequency Band, FCC 95-S01, releAsed December 15, 1995 On January
11, 1996, the Commi.slon extended the Comment deadline from January
16 to February 15, and the Reply Comm~nt deadline from ~anuary 2S
to March 1, 1996. Public Notice. DA ~~-2, released ~lanuary 11,
1996.
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respectfully submit Reply Comments ~n the above-referenced

proceeding.'i.1

SMR WON i~ a trade association of small busi~.ss Specialized

Mobile Radio ("SMR") incumbents operating in the 600 MHz band.

AMTA is a "nationwide, non-profit trade sssociat1on,II representing

the interests of speciilli~ed ~ireleBs interests including SMR

li~e~see9. Nextel is the largest provider of SMR derviees in the

Nationl and all mewners of ehe Coalition ars active participant. in

this proceeding.

Afte. reviewing the approximately 36 comments filed herein,

the Coalition found widecpread industry consenSUfj on the following

is.ues:

(1) The Commission should adopt a pre-auction, channel­
by-channel, Econom.i.c Area (PEAII) -by-Eeonomic ArllBl t

settlement prOCQSS for the lower 230 ch~nn81s ~I

(2) Mutually exclusive applicativns in EA~ that do not
settle ohould bo ohosen through tl1e ~.uction t")£ fi'T~­
channel blocks; on the lower 80 SMR channel~ and three 50­
ch~nnel blocks on the 150 former G.neral Category
channels.

~I The Coal1tion supports the industry' a consensus proposal,
as set forth in their i~diviaual comments and th. comment3 of the
Personal communicst ions Industry Association (UPCIA" j, E. F. Sohnson
(I1EF.,jIl) I pittencrieff Communications, Inc. (lIpCP) arld thE: U.S.
Sugar Corporation (~U.S. Sugar n ). Eaeh membQr of th~ Coalicion may
8ubmit individual Reply Comments, cons!..ate.i1t wit!". th'<! positions
taken herein.

l./ All incumbents on tne lower 230 ch4nnels CQuld
participate in E~ settl.mQnts and receive an EA license
inaividuallyor a8 part of a settlement group. The participants in
each BA settlement negotiation WQuld be determi.ned by w}lether their
base station coordinates are located. within the EA. In the case of
certain channels ~hich do not 8ettle on ~n ~A basie l the Coalition
.Upport& a comp-etitive bidding entroapr(meu-cial flet-aside. as
discussed below.
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(3) When coupled with the BA settlement proceas, there i.
consensus for designating ol1e SO-channel i.lock and the 80
SMR channels as an entrepreneurial set asid~, thus
perm1tting anyone to participate in tbe auction of the
two So-channel former General Category bloeks·1/

(4) The Commieuion .hould .ncourag~ a coet
Gharing/cooperative arrangement. among the upper 200­
channel alJc;:t1on winners duying t.he retuning procesa.

(51 Ba~ellne requirements for. achieving
fac1l~ties" in the retuning ~rocess are
herein.

(6) There is induatry support for the general
the upper 200-ehannel auction and
retuning/relocation proce"e II coupled
industry'& proposed lower channel settlement

IX • DISCQUJQ)J

A. '1'H& LOWBR 80 AJW 150 CIL\mlJI:I1S

"comparable
c.sl ineated

concepts of
mandatory

with the
process.

1. The Comments Reveal.g SUb.stintial rn5:l1i,itr..Y.-sLde ...§Y.I.!port
Fgr A ire-Auction. Chinnel-iy-Chann~la8ttle~ froc~~

On Th,L, LQw~. 230 Cbannel§.

The Coalition members each proposed a pre-auction settlement

process designed to 8implify the transition from site-by-site

licensi~g to EA licensing, increase the value of the lower

channels: prevent mutual exclU81vity, and ~",'rmit incumbents to

continultl developing their eJl:isting Alystems, The ~et.tl~m~nt ?~cceas

is necesSJayy since, over the pact "two deca.des of inte:lslve

development,tt the exten.,ive shared use of the 150 former General

il The coalition Bl.lpporta th~ Commission's deei&ion to
recla~lilify the 150 General Category ch~:mels as prospectively' SMR
only.
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Category channels, in particular, has ~e8ulteQ in a "mosaic of

overl~ppin9 coverage contour5... "a/

UnliKe the upper 200 channellJ, wherein each license was

granted for five to 20 channels. the lower 150 channels were

licensed on an individual basis often for sbared use. This

licensing "hodgepodge II makes the lower channf!lE most ue.ful to

lieensees already operating thereon, including the

retuned/relocated upper .00 channel 1ncumbents.

The Coalition, as well as E.P. Johnson! PCIA, pittencrieff

Communications. Inc. and the U.S. Sugay; (.Jrpcr"'t.ion expressly

support pre·~uction EA settlements a~ fol:"()w~·

eingle H.cen&a<a on the ehannel throughout the t:!'~: .1..':. WQi.lld hl've the

right to ~pply for and be awarded an E~ lic~nae. If thel'e are

several licen&eee on a Bingle channel throughout the EA, they would

receive a single EA license for that channel under any agreed-upon

business &r:o",ngement. e.g. # a partn.rship, joint venturs. or

consortia·i! The coalition'lI proposed EA settlement process.

th~refore; would. eliminate mutual ex~lusivi.~,! for thH "settled"

~I See Comments of ~TA at p. 19. Giv~n the Commission's
decision in the First Report and Order to re-categorize the 150
former General Category chann.ls aG SMR chann::~16 prospectively. and
its proposal to license them on an EA basis through auctions, the
Commission appears to have elimiIUilted the conventional channel
classification. These channel. should be prospectively .vi&ilable
for trunked use.

if ~ITA at p. 10; EFJ at p. 8; PCJA ~t p. 17; PCZ at pp. 8­
9; SMR WON at pp. 9-11; and U.S. Sugar .t p. 13, The Coalition
does not fundamentally disagree with the partilill EA sect lement:
pro<;6s8 o\ltlined in t.he COl'l'lmentc of SMR WON. See SIYIR WON at p. 10.
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channel and make it unnece••ary to u&e competitive bidding

licensing procedures.

While not expressly addressing tne above proposal, the City of

Coral Gables, Florida ( It Coral Gables") I Entergy Services, In\;.

("En~er9yn), and Fresno Mobile Radio, Inc. ("Fresno tt
) recognize tne

necessity of a pre-auction settlement. Each b1ghl ighted th_

complexities and limited utility of auctioning spectrum chat i~, as

Coral Gable. described it, an "overcrowded hodgepodge. "1/ A pre­

auction EA settlement would remedy their concerns.

UTe, the Telecommunicatj,ons AS80ciat1on ("UTe"} stated th(:lt

public utilities., pipeline companies and publ ... c safet:t enti.ties arE

leq~lly foreclosed from using th~ir financial reso~rce8 for

competitive bidding since they do not use the apectrum to generate

r8v.nues.~1 Mimy are funded by states, localitj,es and

municipalities, or citizen ratepayers, which limits their authority

to engage in auctions.l/ Pre-au~tion Bettlements would assure

tha~ public utilitieQ and public safety orga~i%&el0nG can

participate in EA licensing of the lower channels instead of

relegating them to continued site-Qy-aite licensing, thereby

precluding their expansion while the ~est of tne industry mO'ves \:0

1/ Coral GalJles at p. ~ (lower 230 channels arQ such lln
"overcrowded hodgepodge" that, wit.hout the pettlement of as many
channel. as possible, whoever wine th~ auction. would "owe $0 much
protection to 30 many incumb~ntli over so m\.lch I'yf tr.~ market II that
the geographic license ~ill be of little val~e tv th~ winn~r) .
See also Entergy at pp. 8-9; Fresno at p. 23.

il UTe at p. 13.

1/ Id.
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geographic-ba.sed licensing. While the Coalition agrees tha!: the8e

hurdles are colved by retuning/relocation on the uppe~ 300

channels. the Coalition also supports the Comm18.ion's ~.ntative

conclusion that such ret\1ning/relocation is l'lOt feasible on the

lower channels.

2. ne-Auction Settl'ments CQmply With section 309 <1 Lot Inc
Communicotipne Ac~ gf 1934

Permitting pre-auction EA settlements fully complies with the

competitive bidding provisions of Section 309 (j) of the

c:omrmmicationa Act of 1934 (llCommunicationoAct") ,le/ Tn f~c::,

it would e4Cpre6s1y carry out the CornmiesJon' s d'.Jty to take

necessary measures, 1n the public intere5t, to avoid mutual

exclusivity. Section 309(j) (6) (E) require. that ~he Commission

" U68 • • • ne90~1ation, threshold qualifications, ... anc;1 other

means in order to avoid mut.ual exelusivity in application and

licenging proceedings."ll/ The 8~ttleme~t proposal 1. ju~t

that: a thre6hold qualification/eligibility limitation and a

Commi~sion-endorsed negotiation process that estahlishes a

regulatory framework to avoid mueually exclusive applications for

SA licenses on the lower 230 SMR channels.

section 3091j) of the ~ct authorizeB the Commission to select

among mutually exclusive applic.tions for radio licens€'s. At

various times, and to further different public ?Qlicy vbjectiveo,

C'ongreas has instructed the CQmmission to sel~ct such applicatlons

lQl 41 U.S.C. Section 309(j).

11/ 47 U.S.C. section 309(j) (6) (E) .
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through comparative hearings, random sele9tion procedures and. moat

recently, competitive bidding. These assignment processes are

unnecessary, however, if the appl1cant9 can avoid mutually

exclusive applications. Granting a single channel EA licen~e to

sete11ng incumbents on the lower 230 SMR channel. is fully

consistent with the Commisvion'li Section 309 (j) competitive bidding

authority ~cau.e it fulfills Section 309(j) (,) (EJI as explained

above, by e'tablish1ng a mechanilm to avoid mutual exclusivity,

Permitting pre-auction SA settlements would fe.cilitate the

expeditiou8 tran.ition ot lower SMR channel incumbents from site­

by-Bite to EA licen6ing wherever p08~iblef with auctions used only

for RA licenseea where mutual exclusiVity per8ist~.

Moreo¥er, adopting A threshold eligibility limitation to

promote pre-aueeicn, ehannel-by-channel EA settlements among

incumbents (inclu~ing retunees) is in the public interest because

(1) the spectrum i." heavily licensed, most ofteen O!\ a chal'1nel-by­

channel or sh_red-ueed basis. and iG therefore of little value to

non-incumbents; (~) it WQuld speed licen81ng and delivery of new

services 1:0 the puk>licilll and ()} i1: would not fOreclose new

entrants from the SMR industry. New entrants could still bid on

1:11 pelA requests that the commission postpone the lower
channel l1cem,1ng until the construction deadlines for all
inc~mbent systems have passed. PCIA at p. 18. The Coalit.ion
disagrees. ~hi5 would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby slowing the provisio~

of new services to the public. These delays are not justifi~d by
PCIA'B speculation that channels may become available after
construction deadlines lapse. If an ~ncumbent fail. to timely
construct _ ~tation, those channels should reve~t automatically to
the ~A licenaee(s} for thoae channels.
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lower channel EA 1~cense8 that do not ~ettle, or the upp!r 200-

channel EAs, and they could participate through mersere.

partnerships and/or buyouts of existing SMR companies.

Further, the EA settlement process is necessary to transition

the lower channels to geographic licensing in lighe of exi~ting

incumbent operations. Unlike the upper 200 channels, wbere the
IJereJeH 'Nr:,d

Commission has ,pepSl..ll' QCQ9P; zed that incumben~s can _Ali uaia. be

reloeated to permit EA licensees to introduce new technologies and

services requiring contiguous spect~lm, there is no possibility of

retuning incumbents from the lower channels. Given this, the EA

l1ettlement proposal affords a It\~chaniBUl to 1nco:rporate the e'Xisting

and future operations of lower chamlel incumbents -- taking into

account shared authorizations and the non-contiguous lower 80 SMV-

channels -- within the transition to geographic area lieensing_

Additionally, the EA settlement prOC&S8 will ass1stthe voluntary

retuning from the upper 200 ohannels by providing retuned

incumb.nts access to geographic-based licenses

There is sound commission prec~dent for limitJng lower channel

EA settlements to incumbent carriers. The commission granted

initi~l cellular licenses on a geographic basis with two blocks in

each area. Eligibility on one block wae 1 imited to wireline

tel'iphone companies to assure telephone company c~llular

participation 1~/ If the local to!!lephone compan1es were l.:nllble

lJ/
companies
number of
area.

under stat. regulation at th~ time, local t.elephone
had defined monopoly service areas, thereby limiting the
t$lephone company eligibles in each cellular licensinS
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to settle, the Commission granted the license by lottery, p~r.uant

to its then~.xisting licensing authority under Se<::tion

309(j).~1 In many case., the incumbent telephone companies did

settle. avoiding random selection, and the licens~e speedily

inieiaeed new service to coneumers.12/

The proposed lower channel EA settlement process is comparable

eo initial ~ellular licensing, albeit the unresolved mutyally

exclusive incumbent appl~e.tion6 would be chosen by auction rather

than lottery. There are compelling, pUblic interest justifications

for limiting pre-auction lower-chann@l SMTI settlements to

incumbents, as discussed above, just as there was for the cellular

w1reline set-aside. If the SMa incumbent. do not settle, then the

SA license would be subject to mutually exclusive app1ication~ and

auctioned, juot as mutually exclusive cellular applications were

subjeact to a lottery. In tact, the proposed BAo s~tt:.lemen.t process

is more inelusive than WQS cellular lieensing ~ince ~~ applicant

(or a~ least any small buainess) could bid on unsettled EAs; only

telephone companies in the geographic area could apply tor the

cellular wireline license.

lil Cellular Lottery ~ecision, 98 FCC 2d 175 (1984).

~I The Commission recently proposed a simil«r eligibili~l

limitation in its Advanced Television ("A'TV") lic~nsing proceeding.
Therein the Commission proposed to limit Qligibility by allowing
1ncumbent broadcastere to "have the first opportunity to acquire
ATV channels. n Fourth Notice Of Proposed Rule Making and Third
Notice of Inquiry, MM Docket No. 87-268, 10 FCC Red 10540 {199S) at
para. 25.
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3. The Commission's Proposed Set-A'ide

A number of p~rtie8 opposed the Commi5sion'e proposal to set

~side all lower 230 channe1e as an entrepreneur' 6 block ·a/

They a~8er~ th&t an entrepreneurial set-aside could prevent lower

channel incumbents from bidding on the very spectrum on which they

are operating and serving the publie today since many incumbents

would not meet the proposed small business revenue ceilings.

The Coalition agrees that denying incumbento the right to

participate in the auction not only pTecludes their ability to

expand and potentially enhance their operations, but it also denies

them the ability to protect their existing operations while other~

could essentially "1and-loc;;k" them by obtaining the SA license. EA

settlements would enable these incumbent9 to continue offering

service~ and to grow their businesses.

Other commentere eupported the entrepreneurial set-aside

concept b~cau$e it would provide IJp~cific oppor~unities for small

SMR businesses,J.J.I and the Coalition has agreed to support an

ill UTe at p. 14 (set aside "further compound[eJ th1;l
unfairnec& of the reallocation of the channels for commercial
service" because moat publie utilities and pipeline companies have
gross annual revenues far above any proposed "small bu.inees"
limitation); pcr at p. 11 (opposed to an entrepr8na~r'~ block that
applies the financial eriteria to ineumbents)i Entergy At p. 11
(denies large incurnbents, i.e., all utilities and pipeline
companies, the ability to bid on the very license on which they are
now operating, thereby denying th.m the right to protect their
assets); Tellec:ellular de Puerto Rico. Inc. ("Tellecellular") At p.
1; Southern Company at p. lEi ("prevents SOme incumbents who deaire
to retain their ehAnnsla from participating in the auctions"); and
EFJ at p. 9 ("fundamentally unfair to prohibit entitiel'J from
participating in such an auction if they already hold channels in
an EA. I.)

~I See, e.g., Fresno at pp. 28-29; SMR WON at p. 2~.
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entrepreneurial set-aside limited to the.lower 80 channels and one

of the 50-channel blocks in conjunction with Commission adoption of

the industry SA &ettlement proposal described above. The set-aside

would apply only to eligibility to bid on lower 230 channels which

are not settled among the existing inc~mb.nts (including retunees)

and which therefore must be lice~8ed through compet1tive bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receive EA licenses

either individually or as part of a settlement group.

B. THB OPPER 200 CHANNELS

Ae noted above, many 1ndu5try participants will support the

general concepts of the commie.ion's upper ~oo SMR channel EA

licen.1ng auction and relocation decisions, as set forth in th­

First Report and Order, if the Commission adopts the pre-auctior\ ~A

settlement .process for the lOW4r 230 SMR channels discussed herein.

A consensus of commenters assert t.hat these approaches, taken

togeth~r, reasonably balance the needs of all SMR providers and

will facilitate a more competitive SMR/~s industry. This

includes relocat1on of upper 200-channel incumbents to th~ lower

channels where they would become incumbent$ with th4!t r 19ht ~o

negoti~te and settle out their channels to obtain EA licep3es.

There are, however. a few aspects of the relocation process

that warrant further discussion: (l) coat sharing/cooperation

among SA licen5ees; (2) using Alternative Dispute Resolution
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("ADR") to resolve relocation disputes; and (3) the specifics of

determining "comparable facilities" and "actual costs. nUl

1. Cost SnaringLCoope(jtiq~AmgnaEA Licepsees

Several commenterB supported the commission's proposed cost

sharing plan for EA licensees and th~ requi~ement that SA licensees

collect!vely negotiate with the affected incumbents. 19/ Such

collective negotiations, they argued, would "faeil1tllte the

reloeaeion proc86B.~/

The Coalition and other commenters agree that an EA licensee

should not be able to delay or stop the relocation process for all

affected EA licensees because it cannot or does not desire to

retune/relocate ~n incumbent. Boeh AMTA ~nd Fcr proposed that

those EA licensees who c~"loose to retune/relocate an in~umb0nt

should be permitted to retune/r~locate the ~1'1tL«(~ E-¥~ - - even

those channels located in a non-p~rticipating ~A licensee's

block.il/ This would prevent a situation where, for example.

Licensee A, is not interested in retuning the channels of an

ill There was significant agreement among comment~r.s that
partitioning and disaggregation should be p~rm:itt,,,d 071 th~ upper
;l00 ehannel blocks. See AMTA at p. 8; EF.;r at p 3/ Gene.see
Business Radio Sy~tem8, Inc. at p. 2; Sierra E:~ctronice at p. 1;
and PCIA at p. ~3. Only o~e party voiced opposition to either
prop06al. See Fresno at p. 3 (sublicensing should not be permit ted
due to the complexities it could er8ate) .

~/ See, e,g., AMTA at p. 11; Fresno at p. 15; per at p. 5;
Digital Radio at p. 3; and Industrial Telecommunic.tion~
Association (qITA"J at p. 11,

'Ml! Digital Radio at p. 3; 8MR syatel'Ml;, ~l'C. ("SSP) at p. 3;
UTe Cit p. 7.

11! AMTA at p. 11.
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incumbent within 1t$ channel block. Licensee B and License~ C, on

the other hand, who a180 have a portion of the incumbent's system

in their blocKs, want to retune/relocate that same 1ncumbent.§Z/

Without some preventiye mechanism, Licensee A's retusal ~o

retune/relocate could result in no relocation by anyone einee the

incumbent's e~tire syatem must be relocated.

LiceneeeQ Band C, therefore, should be permitted to relC)cate

the incumbent' e anti..-e system by offering the incumbent their

channelB in the lower 80 or the 150 to account for the channel(a)

in ~1censee A's block. After the retuning/relocation is complete,

Licenseils nand C, who retuned the incumbent off Licensl!!e A' a

channels, would "succeed to all rights held by t11e lm;umbent v;.a-a­

vis" Licensee A.lll Without thia flexibility, relocf.Otion could

be unnecessarily delayed and protracted.241

2. Alternative Dispute Resolution

The comments exhibited mixed rea~tion8 to the Commission's

proposal to employ ADR during the relocation trOceRs. The

Coalition believee that a properly-designed AOR system can m:eet all

concer.m~. I t: is irnperative - - as AM'rJ~. pointed O\~C ~.- tha.t t~!H::Ire be

several a:r'bit.ation choice& .~I

unles~ all part ies agree. Moreover, all ADR dec isicna must ~e

22/ Or perhaps the 20-channel block licensee does l'lOt hav-e
lower 80 and 150 channelB suitable fo~ retuning th~t particula~

incumbent.

ill rd. See also comments of blextel at pp. l!J~~W; 1'<:1 at. S.

~1/ Nextel at p. 18.

~/ AMTA atp. 14; Nextel at p. 23.
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appealable to the Commi.sion and other appropriate agen~1~s, ~nd

all ADR costs should be resolved by the arbiter as part of the ADR

process·lil

3. compa~ble Facilities

Most of t.he indu&try agrees that lfcompar~ble facilities"

generally require that "a system will perform tomorrow at least as

well aa it cUd yesterday. "lll There was aignificant e::;re.ment

that comparable facilities muse incl\lde (1) t.he Same number of

channels, (2) reloeation of the entire system, and (3) the same 40

dBu contour as the original 8ystem.~/

Critical to the d.finitiQn of comparable faciliti~s is the

definition of a "system." which should be defined as a base

station or stations and tho~e mobile$ that regularly operate on

those stations. ~ ba~e station would be considered located in the

EA .pecified by its coordinates. notwithstanding the fact that its

service area may include adjacent 9~ographic EAs.~/ A multiple

base station system, by definition, could encompass multiple EAs.

1i1 rd.

~/ See AMTA at p. 15.

1i1 AMTA at p. 15; Digital Radio at p. 6; EFJ at p. 5; GP and
Partners at p. 3; Industri~l Communications a~d Electronics at p.
7; SSI at p. 7; and UTe at p. 9.

~/ See Nextel at p. 22. See algo Ao'w'lTA at p. 16 {".system"
includes "any bafPe stat10n fac1l1ty (s) which cue util ized by
mobiles on an inter-related basis, «nd the mobile~ that operate on
t.hem."); PC! St p. 7 ("system" ehould be limited to those mobile
units that regularly operate only on those base sta~ions within the
EA lic.~eee'a E~.)
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One commenter, Centennial Telecommunications, Inc. ("CTI"),

suggests that a "system" should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other, unaffiliated,

parties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed, not affiliated or

interoperable with the retune~'s system.

III. CONCLUSION

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

lQ/ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI' s "system." See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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fulfi 11 the Commission' $ .egulCltory parity mandate and promote

competition among all OMRS competitors.

Respectfu11y submitted,
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background
The Coalition, including, but not limited to, SMR WON, the American Mobile
Telecommunications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nexte1 Communications. Inc., represents a large
majority of 800 MHz SMR operators of all sizes, including local analog dispatr-h
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents.
agreement for the first time among parties that have long had sharp differen4es on
the issues in this proceeding. The Coalition respectfully submits that approJaI of its
position would result in near-unanimous industry support for EA-based licensing of all
430 SMR channels in this band, as v\Tell as for auctions and the Commission's
decision to pennit mandatory retuning/relocation of upper-band incumbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an FA basis must
enable all incwnbents, including upper-band retunees/relocatees and non-SMR
operators, to continue serving the public with reasonable opportunities for expansion.
Therefore. the Coalition advocates a channel-by-channe1, EA-by-EA settlement
process that will allow all existing licensees, whether SMR operators or private,
internal-use systems, to obtain geographiC licenses on current channels within a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome Site-specific licensing; it would promot~ rapid
service to the public, and it \vould allow ne\'v entrants to obtain licenses on channels
not already assigned to incumbents.

3. In defining "comparable facilities" for pwposes of retuning/relocating upper-
band incumbents. the FCC should require that a retuned system "perfonn tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same


